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I N THE UNI TED STATES DI STRI CT COURT 

FOR THE DI STRI CT OF ALASKA 

In re 

the EXXON VALDEZ 

)
)
)

No. A89-0095-CV (HRH) 
  (Consol idated) 

JURY I NSTRUCTI ON NO. 1

MEMBERS OF THE JURY: 

  We have now completed Phase I I I  of this t r ial . 

  Now that  you have heard the evidence and the argu-
ments, i t  becomes my duty to give you the inst ruct ions as 
to the law appl icable to this par t  of the case. Copies of 
these inst ruct ions wi l l  be avai lable for  you in the jury 
room for  fur ther  review. I  urge you to review these inst ruc-
t ions from t ime to t ime as you progress with your  del ibera-
t ions.

  I t  is your  duty as jurors to fol low the law as stated in 
these inst ruct ions, and to apply that  law to the facts as 
you find them from the evidence in this case. 

  You are not  to single out  one inst ruct ion alone as 
stat ing the law, but  must  consider  the inst ruct ions as a 
whole.

  Neither  are you to be concerned with the wisdom of 
any rule of law stated by the cour t . Regardless of any 
opinion you may have as to what  the law ought  to be, i t  
would be a violat ion of your  sworn duty to base a verdict  
upon any other  view of the law than that  given in the 
inst ruct ions of the cour t . Similar ly, i t  would be a violat ion 
of your  sworn duty, as judges of the facts, to base a verdict  
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upon anything but  the evidence in the case presented here 
in open cour t . 

  Nothing I  say in these inst ruct ions is to be taken as 
an indicat ion that  I  have any opinion about  the facts of the 
case, or  what  that  opinion is. I t  is not  my funct ion to 
determine the facts, but  rather  yours. 

  Just ice through t r ial  by jury must  always depend 
upon the wi l l ingness of each individual juror  to seek the 
t ruth as to the facts only from the same evidence pre-
sented to al l  the jurors; and to ar r ive at  a verdict  by 
applying the same rules of law, as given in the inst ruct ions 
of the cour t . 

JURY I NSTRUCTI ON NO. 2

  You have been chosen and sworn as jurors in this case 
to t ry the issues of fact  presented by the plaint i ffs and the 
defendants. You are to per form this duty without  bias or  
prejudice as to any par ty. Our  system of law does not  
permit  jurors to be governed by sympathy, prejudice, or  
publ ic opinion as to ei ther  par ty. The law requires, and 
both the par t ies and the publ ic expect , that  you wi l l  
careful ly and impar t ial ly consider  al l  the evidence in the 
case, fol low the law as stated by the cour t , and reach a just  
verdict , regardless of the consequences. 
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JURY I NSTRUCTI ON NO. 3

  Unless otherwise stated, the jury should consider  each 
inst ruct ion given to apply to al l  of the plaint i ffs and to al l  
of the defendants in the case. 

JURY I NSTRUCTI ON NO. 4

  This case should be considered and decided by you as 
an act ion between persons of equal standing in the same 
community, of equal wor th, and holding the same or  
simi lar  stat ions in l i fe. I n your  decisions on issues of fact , 
a corporat ion is ent i t led to the same fair  t r ial  at  your  
hands as a pr ivate individual. Al l  persons, including 
corporat ions, par tnerships, unincorporated associat ions, 
and other  organizat ions, stand equal before the law, and 
are to be dealt  with by the judge and jury as equals in a 
cour t  of just ice. 

JURY I NSTRUCTI ON NO. 5

  For  purposes of this t r ial , the par t ies wi l l  refer  to 
Exxon Shipping Company and Exxon Corporat ion as the 
Exxon defendants and you should consider  al l  evidence, 
arguments, and quest ions submit ted to you for  decision as 
though the Exxon defendants were one par ty. 

  Any act  or  fai lure to act  of Exxon Shipping Company 
or  any knowledge or  informat ion known or  avai lable to 
Exxon Shipping Company shal l  be considered to be equal ly 
the act  or  knowledge of Exxon Corporat ion. Any act  or  
fai lure to act  by Exxon Corporat ion or  any knowledge or  
informat ion known or  avai lable to Exxon Corporat ion shal l  
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be considered the act  or  fai lure to act  of or  the knowledge 
of Exxon Shipping Company. 

JURY I NSTRUCTI ON NO. 6

  There are, general ly speaking, two types of evidence 
from which a jury may proper ly find the t ruth as to the 
facts of a case. One is direct  evidence – such as the test i-
mony of an eyewitness. The other  is indirect  or  circum-
stant ial  evidence – the proof of a chain of circumstances 
point ing to the existence or  non-existence of cer tain facts. 

  As a general rule, the law makes no dist inct ion 
between direct  or  circumstant ial  evidence, but  simply 
requires that  the jury find the facts in accordance with the 
preponderance of al l  the evidence in the case, both direct  
and circumstant ial . 

JURY I NSTRUCTI ON NO. 7

  The evidence from which you are to decide what  the 
facts are consist s of: (1) t he sworn test imony of wi t -
nesses, both on di rect  and cross-examinat ion, regardless 
of who cal led the wi tness; (2) t he exhibi t s which have 
been received into evidence; and (3) any fact s to which 
al l  t he lawyers have agreed or  st ipulated. Plaint i ffs and 
the defendants have agreed or  st ipulated to cer tain 
facts. You should t reat  t hose facts as having been 
proved. 
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JURY I NSTRUCTI ON NO. 8

  Cer tain things are not  evidence and you may not  
consider  these things except  insofar  as they are suppor ted 
by the evidence. These things include: 

  1. Arguments and statements by lawyers are not  
evidence. The lawyers are not  witnesses. What  they say in 
their  opening statements, closing arguments, and at  other  
t imes is intended to help you interpret  the evidence, but  i t  
is not  evidence. I f the facts as you remember  them differ  
from the way the lawyers have stated them, your  memory 
of them cont rols. 

  2. Object ions by lawyers are not  evidence. At torneys 
have a duty to their  cl ients to object  when they bel ieve a 
quest ion is improper  under  the rules of evidence. You 
should not  be influenced by the object ion or  by the cour t ’s 
rul ing on i t . 

  3. Test imony that  has been excluded or  st r icken, or  
that  you have been inst ructed to disregard, is not  evidence 
and must  not  be considered. 

  4. Evidence admit ted for  a l imited purpose is not  
evidence for  any other  purpose. Thus, when I  have admit -
ted some evidence for  a l imited purpose, i t  would be 
improper  to consider  that  evidence for  any other  purpose. 

  5. Anything you may have seen or  heard when the 
cour t  was not  in session is not  evidence. You are to decide 
the case solely on the evidence received dur ing t r ial . 

  6. Some of you have taken notes dur ing the t r ial . 
Such notes are not  evidence, and are only for  the personal 
use of the person who took them. 
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JURY I NSTRUCTI ON NO. 9

  Cer tain char ts and summar ies have been shown to 
you in order  to help explain the facts disclosed by the 
books, records, and other  documents which are in evidence 
in the case. However, such char ts or  summar ies are not  in 
and of themselves evidence or  proof of any facts. I f such 
char ts or  summar ies do not  correct ly reflect  facts or  
figures shown by the evidence in the case, you should 
disregard them. 

  I n other  words, such char ts or  summar ies are used 
only as a mat ter  of convenience; so i f, and to the extent  
that  you find they are not  in t ruth summar ies of facts or  
figures shown by the evidence in the case, you are to 
disregard them ent irely. 

JURY I NSTRUCTI ON NO. 10

  You are to consider  only the evidence in the case. But  
in your  considerat ion of the evidence you are not  l imited to 
the bald statements of the witnesses. In other  words, you 
are not  l imited solely to what  you see and hear  as the 
witnesses test i fy or  what  appears on the face of exhibits. 
You are permit ted to draw, from facts which you find have 
been proved by the evidence in this phase of the t r ial , such 
reasonable inferences as seem just i fied in the l ight  of your  
exper ience.

  Inferences are deduct ions or  conclusions which reason 
and common sense lead the jury to draw from the facts 
which have been establ ished by the evidence in the case. 
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JURY I NSTRUCTI ON NO.11

  You are not  bound to decide any issue of fact  in accor-
dance with the test imony of any number  of witnesses 
which does not  produce in your  minds bel ief in the l ikel i -
hood of t ruth, as against  the test imony of a lesser  number  
of witnesses or  other  evidence which does not  produce such 
bel ief in your  minds. 

  The test  is not  which side br ings the greater  number  
of witnesses, or  presents the greater  quant i ty of evidence; 
but  which witness, and which evidence, appeals to your  
minds as being most  accurate and otherwise t rustwor thy. 

JURY I NSTRUCTI ON NO. 12

  The test imony of a single witness which produces in 
your  minds bel ief in the l ikel ihood of t ruth is sufficient  for  
the proof of any fact , and would just i fy a verdict  in accor-
dance with such test imony, even though a number  of 
witnesses may have test i fied to the cont rary, i f, after  
considerat ion of al l  the evidence in the case, you hold 
greater  bel ief in the accuracy and rel iabi l i ty of the one 
witness.

JURY I NSTRUCTI ON NO. 13

  Dur ing this par t  of the t r ial , cer tain deposit ions were 
read or  played to you. These consist  of sworn recorded 
answers to quest ions asked of the witness in advance of 
the t r ial  by one or  more of the at torneys for  the par t ies to 
the case. 

  Such test imony is ent i t led to the same considerat ion, 
and is to be judged as to credibi l i ty, and weighed, and 
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otherwise considered by the jury, insofar  as possible, in the 
same way as i f the witness had been present , and had 
test i fied from the witness stand. 

JURY I NSTRUCTI ON NO. 14

  The rules of evidence ordinar i ly do not  permit  wit -
nesses to test i fy as to opinions or  conclusions. An except ion 
to this rule exists as to those whom we cal l  “exper t  wi t -
nesses”. Witnesses who, by educat ion or  exper ience, have 
become exper t  in some ar t , science, profession, or  cal l ing, 
may state their  opinions as to relevant  and mater ial  
mat ters in which they profess to be exper t , and may also 
state their  reasons for  the opinion. 

  You should consider  each exper t  opinion received in 
evidence in this case, and give i t  such weight  as you may 
think i t  deserves. I f you should decide that  the opinion of 
an exper t  witness is not  based upon sufficient  educat ion 
and exper ience, or  i f you should conclude that  the reasons 
given in suppor t  of the opinion are not  sound or  i f you feel 
that  i t  is outweighed by other  evidence, you may disregard 
the opinion ent irely. 

JURY I NSTRUCTI ON NO. 15

  The burden is on the plaint i ffs in a civi l  act ion, such 
as this, to prove every essent ial element  of their  claims by 
a preponderance of the evidence. I f the proof should fai l  to 
establ ish any essent ial  element  of a claim by a preponder-
ance of the evidence in the case, the jury should find for  
the defendant  as to that  claim. 
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  To “establ ish by a preponderance of the evidence” 
means to prove that  something is more l ikely so than not  
so. In other  words, a preponderance of the evidence in the 
case means such evidence as, when considered and com-
pared with that  opposed to i t , has more convincing force, 
and produces in your  minds bel ief that  what  is sought  to 
be proved is more l ikely t rue than not  t rue. This rule does 
not , of course, require proof to an absolute cer tainty, since 
proof to an absolute cer tainty is seldom possible in any 
case.

  I n determining whether  any fact  in issue has been 
proved by a preponderance of the evidence in the case, the 
jury may, unless otherwise inst ructed, consider  the test i-
mony of al l  witnesses, regardless of who may have cal led 
them, and al l  exhibi ts received in evidence, regardless of 
who may have produced them. 

JURY I NSTRUCTI ON NO. 16

  When I  say in these inst ruct ions that  a par ty has the 
burden of proof on any proposit ion, or  use the expression 
“i f you find” or  “i f you decide”, I  mean you must  be per-
suaded, consider ing al l  the evidence in the case, that  the 
proposit ion is more probably t rue than not  t rue. 

JURY I NSTRUCTI ON NO. 17

  In deciding whether  plaint i ffs have proved a fact  or  an 
element  of a claim by a preponderance of the evidence, you 
must  evaluate al l  the evidence. In doing this, you must  
decide which test imony to bel ieve and which test imony not  
to bel ieve. You may bel ieve al l  or  any par t  or  none of any 
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witness’ test imony. In making that  decision, you may take 
into account  a number  of factors including the fol lowing: 

  1. Was the witness able to see, or  hear, or  know the 
things about  which that  witness test i fied? 

  2. How wel l  was the witness able to recal l  and 
descr ibe those things? 

  3. What  was the witness’ manner  whi le test i fying? 

  4. Did the witness have an interest  in the outcome of 
this case or  any bias or  prejudice concerning any par ty or  
any mat ter  involved in the case? 

  5. How reasonable was the witness’ test imony, 
considered in l ight  of al l  the evidence in the case? 

  6. Was the witness’ test imony cont radicted by what  
that  witness has said or  done at  another  t ime, or  by the 
test imony of other  witnesses, or  by other  evidence? 

  I n deciding whether  or  not  to bel ieve a witness, keep 
in mind that  people somet imes forget  things. You need to 
consider  therefore whether  a cont radict ion is an innocent  
lapse of memory or  an intent ional falsehood, and that  may 
depend on whether  i t  has to do with an impor tant  fact  or  
with only a small  detai l . 

JURY I NSTRUCTI ON NO. 18

  A witness may be discredi ted or  impeached by cont ra-
dictory evidence; or  by evidence that  at  some other  t ime 
the witness has said or  done something, or  has fai led to 
say or  do something, which is inconsistent  with the wit -
ness’ present  test imony. 
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  I f you bel ieve any witness has been impeached and 
thus discredited, i t  is your  exclusive province to give the 
test imony of that  witness such credibi l i ty, i f any, as you 
may think i t  deserves. 

  I f a witness is shown knowingly to have test i fied 
falsely concerning any mater ial  mat ter, you have a r ight  to 
dist rust  such witness’ test imony in other  par t iculars; and 
you may reject  al l  the test imony of that  witness or  give i t  
such credibi l i ty as you may think i t  deserves. 

  An act  or  omission is “knowingly” done, i f done volun-
tar i ly and intent ional ly, and not  because of mistake or  
accident  or  other  innocent  reason. 

JURY I NSTRUCTI ON NO. 19

  Counsel have worked with the cour t  in prepar ing 
these jury inst ruct ions and have been provided with a copy 
of the same. Counsel may proper ly refer  to some of these 
inst ruct ions on the law appl icable to this case in their  
arguments. I f, however, any di fference appears to you 
between the law as stated by the cour t  in these inst ruc-
t ions and any law stated by counsel, ei ther  in their  open-
ing statements or  closing arguments, you are of course to 
be governed by these inst ruct ions now given by the cour t . 

JURY I NSTRUCTI ON NO. 20

In Phase I  of the t r ial , you determined that  the 
conduct  of Joseph Hazelwood and of the Exxon defendants 
was reckless, and that such conduct was a legal cause of the 
oil spill. In Phase I I  of the tr ial, you awarded sums of money 
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for actual damages to various commercial fishermen to 
compensate them for the losses legally caused by the oil spill. 

  The fact  that  you have determined that  the conduct  of 
Joseph Hazelwood and of the Exxon defendants was 
reckless does not  mean that  you are required to make an 
award of punit ive damages against  ei ther  one or  both of 
them. An award of punit ive damages may be made only i f 
you find that  plaint i ffs have shown by a preponderance of 
the evidence that  an award is proper, applying the inst ruc-
t ions that  I  wi l l  give you. 

JURY I NSTRUCTI ON NO. 21

  In your  Phase I I I  del iberat ions, you may consider  the 
evidence admit ted in Phases I  and I I , in addit ion to the 
evidence admit ted in this Phase I I I . 

JURY I NSTRUCTI ON NO. 22

  The purposes for  which punit ive damages are 
awarded are: 

(1) to punish a wrongdoer  for  ext raordinary 
misconduct ; and 

(2) to warn defendants and others and deter  
them from doing the same. 

JURY I NSTRUCTI ON NO. 23

  I t  is for  you to decide as to each of defendant  Hazel-
wood and the Exxon defendants whether  or  not  plaint i ffs 
have establ ished by a preponderance of the evidence that : 
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(1) an award of punit ive damages would serve 
the purposes of punishment  and deter rence; 
and

(2) i f so, what  amount  is necessary and appro-
pr iate to achieve those purposes. 

  “Punishment” means to impose a penalty because of 
wrongful conduct  of defendants. 

  “Deter rence” means to discourage or  prevent  future 
wrongful conduct  by defendants and others. 

JURY I NSTRUCTI ON NO. 24

  The amount  of punit ive damages that  is necessary to 
punish a defendant  is the penalty that  is necessary to 
express society’s disapproval of conduct  that  society 
condemns.

  The amount  of punit ive damages that  is necessary to 
deter  a defendant  and others is the amount  of money you 
find wi l l  induce a defendant  and others not  to repeat  the 
conduct  that  you have found to be wrongful. 

JURY I NSTRUCTI ON NO. 25

  Punit ive damages are not  favored in the law, and are 
never  awarded as a r ight , no mat ter  how egregious the 
defendant ’s conduct . This means that  you have discret ion 
to award or  not  to award punit ive damages in accordance 
with these inst ruct ions. 

  I f you find that  punit ive damages are appropr iate, the 
amount  of punit ive damages may not  be determined 
arbit rar i ly. You must  use reason in set t ing the amount . 
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When I  say you must  use reason, I  mean that  any punit ive 
damages award must  have a rat ional basis in the evidence 
in the case. A punit ive damages award may not  be larger  
than an amount  that  bears a reasonable relat ionship to 
the harm caused to members of the plaint i ff class by a 
defendant ’s misconduct , including any harm to the persons 
set forth in the st ipulat ion that was read to you. Also, the 
award may not be larger than what is reasonably necessary 
to achieve society’s goals of punishment and deterrence. 
Punit ive damages, if any, should not reflect dislike for, bias, 
prejudice, or sympathy toward any party. An award of 
punit ive damages may not be made for the purpose of taking 
revenge on a defendant. Rather, in determining whether to 
award punit ive damages, your focus should be on the 
amount, if any, that you find reasonably necessary to effect  
just punishment and deterrence considering the factors 
discussed in these instruct ions. 

  You may impose punit ive damages against  one or  
more of the defendants and not  others, and may award 
different  amounts against  di fferent  defendants. 

JURY I NSTRUCTI ON NO. 26

  An award of punit ive damages is not  intended to 
provide compensat ion for  any loss suffered by any plain-
t i ff. I n determining whether  to make an award of punit ive 
damages you should assume that  al l  plaint i ffs have been 
or  wi l l  be ful ly compensated for  al l  damages they may 
have suffered as a result  of the oi l  spi l l . You may not  make 
an award of punit ive damages for  the purpose of compen-
sat ing any plaint i ff. 
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JURY I NSTRUCTI ON NO. 27

  I n determining the amount  of punit ive damages to 
award, i f any, you may consider, among other  factors: 

(a) the degree of reprehensibi l i ty of the defen-
dants’ conduct , 

(b) the magnitude of the harm l ikely to result  
from the defendants’ conduct , as wel l  as the 
magnitude of the harm that  has actual ly oc-
curred, and 

(c) the financial  condit ion of the defendants. 

  You may also consider, as mit igat ing factors: 

(a) the existence of pr ior  cr iminal sanct ions or  
civi l  awards against  the defendants for  the 
same conduct , and 

(b) the extent  to which a defendant  has taken 
steps to remedy the consequences of his or  
i ts conduct  or  prevent  repet i t ion of that  con-
duct .

  The fol lowing inst ruct ions, No. 28 through No. 38, 
ampli fy and explain the foregoing factors which you may 
consider. 

JURY I NSTRUCTI ON NO. 28

  I n determining the harm to plaint i ffs, you may con-
sider  harms to al l  persons who suffered actual damages as 
a legal result  of the spi l l . Al l  such claims have been con-
sol idated into this single proceeding for  purposes of de-
termining whether  punit ive damages should be awarded 
against  the defendants and, i f so, the amount  of such 
damages. This includes claims of persons who are suing 
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for  their  actual damages in the state cour ts. Because of 
this consol idat ion of claims, there wi l l  be no other  claims 
for  punit ive damages in any other  cour t . 

  With the except ion of the claims you resolved in Phase 
I I -A, you wi l l  not  be asked to decide the t rue amount  of the 
actual damages, i f any, to which other  claimants are 
ent i t led. In a few cases, the par t ies have agreed to the 
amount  of actual damages sustained by cer tain claimants. 
As to other  claimants, the par t ies have entered into a 
st ipulat ion, which was read to you, which states the 
approximate amount  of the actual damages claimed by 
other  persons who contend that  they were injured as a 
legal result  of the oi l  spi l l . This informat ion was provided 
to give you an idea of the amounts of addit ional actual 
damages claimed by other  plaint i ffs, al though these claims 
are disputed in whole or  in par t  by defendants. 

JURY I NSTRUCTI ON NO. 29

  In determining the harm caused by the oil spil l, you 
should not consider any damage to natural resources or to 
the environment generally; you may not base an award of 
punit ive damages on such harms. Any liability for punit ive 
damages relat ing to these harms has been fully resolved in 
proceedings involving the Exxon defendants and the Natural 
Resource Trustees. Although from t ime to t ime in the course 
of this case, you have heard evidence about the Trustees for 
Natural Resources and about damage to the environment 
generally, such evidence was admitted only to the extent it  
may have been of assistance to you in considering the extent 
of the injuries sustained by some or all of the plaint iffs. 
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JURY I NSTRUCTI ON NO. 30

  I n evaluat ing the degree of reprehensibi l i ty of a 
defendant ’s conduct , you may take into account  the nature 
of the conduct , the durat ion of the conduct , and defen-
dant ’s awareness that  the conduct  was occurr ing. The fact  
that  you have found a defendant ’s conduct  to be reckless 
does not  necessar i ly mean that  i t  was reprehensible, or  
that  an award of punit ive damages should be made. 

  I n consider ing whether  an award of punit ive damages 
is appropr iate against  a corporat ion, you may consider  not  
just  the fact  that  a corporat ion may have legal l iabi l i ty for  
the acts of i ts employees, but  also whether  corporate pol icy 
makers actual ly par t icipated in or  rat i fied the conduct  
that  was wrongful, and whether  the conduct  that  was 
wrongful was carr ied out  by a lower-level employees [sic] 
and was cont rary to corporate pol icies. I f you find that  
corporate pol icy makers did not  actual ly par t icipate in or  
rat i fy the wrongful conduct , this is a factor  that  you may 
consider  in mit igat ion of any award of punit ive damages 
that  you might  otherwise find proper. Similar ly, i f you find 
that  wrongful conduct  was cont rary to company pol icies, 
you may take this factor  into account  in mit igat ion of any 
award of punit ive damages that  you might  otherwise find 
proper. 

  I n consider ing whether  an award of punit ive damages 
is appropr iate against  a corporat ion, you may also con-
sider  the number  of corporate employees who played some 
role in the conduct  you are consider ing, the dut ies and 
responsibi l i t ies of such employees, the nature of their  
par t icipat ion in or  fai lure to prevent  the wrongful conduct , 
and whether  the wrongful conduct  and the par t icipat ion of 
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the employees in such conduct  was in conformity with 
corporate pol icies. 

  I f you find that  a number  of Exxon defendants’ em-
ployees par t icipated in or  fai led to prevent  the wrongful 
conduct  and that  those employees held posit ions involving 
significant  dut ies and responsibi l i t ies within the corpora-
t ion, then, in judging the reprehensibi l i ty of the Exxon 
defendants’ conduct , you may take these factors into 
considerat ion in increasing any award of punit ive damages 
that  you might  otherwise find proper. 

  I n the alternat ive, i f you find that  only a l imited 
number  of corporate employees par t icipated in or  fai led to 
prevent  the wrongful conduct  and that  these employees 
had lesser  dut ies or  responsibi l i t ies within the corpora-
t ion, and that  the wrongful conduct  was not  in conformity 
with corporate pol icies, then, in judging the reprehensibi l -
i ty of the Exxon defendants’ conduct , you may take these 
factors into considerat ion in mit igat ion of any award of 
punit ive damages that  you might  otherwise find proper. 

JURY I NSTRUCTI ON NO. 31

  To “mit igate” means to reduce, diminish, or  lessen. 

JURY I NSTRUCTI ON NO. 32

  In consider ing whether  an award of punit ive damages 
is appropr iate in this case and, i f so, in what  amount , you 
may consider  the financial  condit ion of a defendant . This 
does not  necessar i ly mean that  you should punish one 
defendant  more than another  defendant  simply because of 
their  relat ive financial  condit ions. I f you find that  a 
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defendant ’s financial  condit ion affects the level of award 
necessary to punish the defendant  and to deter  future 
wrongful conduct  by that  defendant  and others, you may 
take the defendant ’s financial  condit ion into account  for  
that  purpose. 

JURY I NSTRUCTI ON NO. 33

  I n consider ing a defendant ’s financial  condit ion, you 
may not  consider  the defendant ’s gross wealth, that  is, the 
value of i ts assets without  subt ract ing any debts or  obl iga-
t ions that  the defendant  may owe, but  only the defendant ’s 
net  wor th, that  is, the di fference between the defendant ’s 
assets and the defendant ’s l iabi l i t ies. Similar ly, i f you 
consider  a defendant ’s income in assessing i ts financial  
condit ion, you may not  consider  a defendant ’s gross income 
(that  is, the total  amount  of money received by the defen-
dant ) but  only the di fference between gross income and al l  
expenses that  must  be paid out  of that  income. 

JURY I NSTRUCTI ON NO. 34

  I n consider ing a defendant ’s net  wor th or  net  income, 
you may consider  what  por t ion of the defendant ’s net  
wor th or  net  income is most  relevant  to a defendant ’s 
act ivi t ies that  were impl icated in the defendant ’s wrongful 
conduct . You may also decide that  al l  of a defendant ’s net  
wor th and net  income is relevant  to determining the 
appropr iate amount  of punit ive damages, i f any, necessary 
to punish a defendant  and deter  a defendant  and others. 
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JURY I NSTRUCTI ON NO. 35

  In consider ing whether  an award of punit ive damages 
is appropr iate in this case, and, i f so, in what  amount , you 
should consider  steps taken by a defendant  to prevent  
recurrence of the conduct  in quest ion – in this case, an-
other  oi l  spi l l . Evidence of changes in pol icies, pract ices, 
and procedures by the Exxon defendants has been put  
before you so that  you can consider  this issue. The fact  
that  changes have been made after  an event  does not  tend 
to show that  such changes should have been made before 
the event , or  that  the pol icies, pract ices, or  procedures in 
place before the event  were negl igent  or  otherwise im-
proper. Accordingly, i f you find that  changes were made 
that  have reduced the l ikel ihood of an oi l  spi l l  in the 
future, you may consider  the making of such changes as a 
factor  tending to mit igate any punit ive damages award 
that  you might  otherwise find proper. 

JURY INSTRUCTION NO. 36

  In consider ing whether  an award of punit ive damages 
is appropr iate in this case, and, i f so, in what  amount , you 
may consider  whether  a defendant  has paid other  cr iminal 
fines or  civi l  penalt ies. You may also consider  whether  a 
defendant  has made payments for  compensatory damages, 
set t lements, and incurred other  costs and expenses of 
remedial measures. You may also consider  the extent  to 
which a defendant  has been subjected to condemnat ion or  
reproval by society as a result  of other  means, such as loss 
of standing in the community, publ ic vi l i ficat ion, loss of 
reputat ion, and simi lar  mat ters. These are factors which 
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you may consider  in mit igat ion of any award of punit ive 
damages that  you might  otherwise find proper. 

JURY I NSTRUCTI ON NO. 37

  I n consider ing whether  to make an award of punit ive 
damages, and i f so in what  amount , you [sic] decision 
should not  take into account  or  be affected in any way by 
the tax consequences of such an award – ei ther  to defen-
dants who would pay such an award or  to plaint i ffs who 
would receive i t . 

JURY I NSTRUCTI ON NO. 38

  I n determining whether  an award of punit ive dam-
ages should be made, and i f so in what  amount , you may 
consider  whether, and i f so to what  extent , an award of 
punit ive damages against  the corporate Exxon defendants 
might  be borne by the Exxon shareholders. Considerat ion 
of who may bear  the ul t imate financial  impact  of punit ive 
damages is but  one of many factors you may consider  in 
fixing the amount  of punit ive damages. 

JURY I NSTRUCTI ON NO. 39

  You should not  speculate as to how any award of 
punit ive damages you may make would be divided 
amongst  the plaint i ff class. 
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JURY I NSTRUCTI ON NO. 40

  The law forbids you to decide any quest ion in this case 
by relying on chance. For  example, i t  would be unlawful 
for  each juror  to make an individual est imate of damages 
and for  the jury as a whole to agree in advance to use the 
average of these est imates as the proper  measure of any 
damages that  are to be awarded. Each juror  may express 
views on the correct  amount  of damages so that  al l  jurors 
may thought ful ly consider  each other ’s views in order  to 
determine what  damages, i f any, reasonably should be 
awarded in l ight  of the law and the evidence. 

JURY I NSTRUCTI ON NO. 41

  I n your  del iberat ions and in any verdict  which you 
may render, you shal l  not  consider  the mat ters of interest , 
costs, or  at torney’s fees. These subjects are mat ters for  the 
cour t  to consider  after  your  verdict  has been rendered. 

JURY I NSTRUCTI ON NO. 42

  I t  is proper  to add the caut ion that  nothing said in 
these inst ruct ions and nothing in any form of verdict  
prepared for  your  convenience is meant  to suggest  or  
convey in any way or  manner  any int imat ion as to what  
verdict  I  think you should find. What  the verdict  shal l  be 
is your  sole and exclusive duty and responsibi l i ty. 

JURY I NSTRUCTI ON NO. 43

  The verdict  must  represent  the considered judgment  
of each juror. I n order  to return a verdict , i t  is necessary 
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that  each juror  agree thereto. Your  verdict  must  be 
unanimous. 

  I t  is your  duty, as jurors, to consult  with one another, 
and to del iberate with a view to reaching an agreement , i f 
you can do so without  violence to individual judgment . 
Each of you must  decide the case for  yourself, but  only 
after  an impar t ial  considerat ion of the evidence in the case 
with your  fel low jurors. I n the course of your  del iberat ions, 
do not  hesitate to reexamine your  own views, and change 
your  opinion, i f convinced i t  is er roneous. But  do not  
sur render  your  honest  convict ion as to the weight  or  effect  
of evidence, solely because of the opinion of your  fel low 
jurors, or  for  the mere purpose of returning a verdict . 

  Remember at  al l  t imes that  you are not  par t isans. You 
are judges – judges of the facts. Your  sole interest  is to 
seek the t ruth from the evidence in the case. 

JURY I NSTRUCTI ON NO. 44

  Upon ret ir ing to the jury room, the presiding juror  you 
previously chose wi l l  preside over  your  del iberat ions, and 
wi l l  cont inue to be your  spokesman here in cour t . 

  A special  verdict  form has been prepared for  your  
convenience.

  This special  verdict  form contains four  inter rogator ies. 
The answer  to each inter rogatory must  be the unanimous 
answer  of the jury. Your  presiding juror  wi l l  wr i te the 
unanimous answer  of the jury in the space provided under 
each inter rogatory. 
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  When you have finished answer ing the inter rogato-
r ies, you wi l l  have your  presiding juror  date and sign the 
form, and then return with your  verdict  to the cour t room. 

JURY I NSTRUCTI ON NO. 45

  I f you should agree upon your  verdict  before 2:00 p.m. 
this afternoon, your  presiding juror  should date and sign 
the verdict . This wi l l  indicate that  al l  of you have agreed 
on the verdict . You should return your  verdict  immediately 
into open cour t  in the presence of the ent ire jury, together  
with the exhibi ts and these inst ruct ions. 

  I f you do not  agree upon your  verdict  before 2:00 p.m. 
this afternoon, you may return to your  homes. You must  
not  talk about  the case or  your  del iberat ions outside of the 
jury room. Before you go home, the presiding juror  should 
lock the jury room so that  the exhibi ts, inst ruct ions, and 
unsigned verdicts wi l l  remain undisturbed. None of these 
mater ials should be removed from the jury room unt i l  you 
reach a verdict . You should return to your  jury room at  
8:00 a.m. tomorrow to cont inue your  del iberat ions. Del ib-
erat ions should not  be commenced unt i l  al l  jurors are 
present  in the jury room. 

JURY I NSTRUCTI ON NO. 46

  I f i t  becomes necessary dur ing your  del iberat ions to 
communicate with the cour t , you may send a note by a 
bai l i ff, signed by your  presiding juror, or  by one or  more 
members of the jury. Any note to the cour t  should include 
the date and t ime the note was signed. No member  of the 
jury should ever  at tempt  to communicate with the cour t  by 
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any means other  than a signed wr i t ing; and the cour t  wi l l  
never  communicate with any member  of the jury on any 
subject  touching the mer i ts of the case, otherwise than in 
wr i t ing, or  oral ly here in open cour t . 

  Bai l i ffs, as wel l  as al l  other  persons, are forbidden to 
communicate in any way or  manner  with any member  of 
the jury on any subject  touching the mer i ts of the case. 

  Bear  in mind also that  you are never  to reveal to any 
person – not  even to the cour t  – how the jury stands, 
numer ical ly or  otherwise, on the quest ions before you, 
unt i l  after  you have reached a unanimous verdict . 
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I N THE UNI TED STATES DI STRI CT COURT 

FOR THE DI STRI CT OF ALASKA 

In re 

the EXXON VALDEZ 

)
)
)

No. A89-0095-CV (HRH) 
  (Consol idated) 

SPECI AL VERDI CT 
FOR PHASE I I I  OF TRI AL

Inter rogatory No. 1: Do you unanimously find from a 
preponderance of the evidence that  an award of punit ive 
damages against  defendant  Hazelwood is necessary in this 
case to achieve punishment  and deter rence? 

Answer : Yes                No               

I nter rogatory No. 2: I f your  answer  to Inter rogatory 
No. 1 is “yes”, what  amount  of punit ive damages do you 
find to be necessary for  those purposes? 

Answer : $                          

I nter rogatory No. 3: Do you unanimously find from a 
preponderance of the evidence that  an award of punit ive 
damages against  the Exxon defendants is necessary in this 
case to achieve punishment  and deter rence? 

Answer : Yes                No               

I nter rogatory No. 4: I f your  answer  to Inter rogatory 
No. 3 is “yes”, what  amount  of punit ive damages do you 
find to be necessary for  those purposes? 

Answer : $                          
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  DONE at  Anchorage, Alaska, this ___ day of August , 
1994.

                                                   
Presiding Juror  
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Douglas J. Serdahely 
BOGLE &  GATES, P.L .L.C. 
1031 West  4th Avenue 
Suite 600 
Anchorage, Alaska 99501 
(907) 276-4557 
At torneys for  defendant  
Exxon Shipping Company (D-2) 

John F. Clough, I I I  
CLOUGH &  ASSOCIATES 
431 Nor th Frankl in St reet  
Suite 202 
Juneau, Alaska 99801 
(907) 586-5777 
At torneys for  defendant  
Exxon Corporat ion (D-1)

I N THE UNI TED STATES DI STRI CT COURT 

FOR THE DI STRI CT OF ALASKA 

In re 

the EXXON VALDEZ 

)
)
)

Case No. A89-095-CV (HRH)

(Consol idated)

RE: AL L  CASES 

M OTI ON OF DEFENDANTS EXXON 
CORPORATI ON (D-1) AND EXXON SH I PPI NG 

COM PANY (D-2) TO L I FT  STAY TO F I L E M OTI ON 
AND RENEWED M OTI ON FOR J UDGM ENT 

ON PUNI T I VE DAM AGES CL AI M S 

(Fi led Oct . 23, 1995) 

  Defendants Exxon Corporat ion (D-1) and Exxon 
Shipping Company (D-2) (col lect ively “Exxon”) respect ful ly 
move for  leave to fi le the at tached mot ion and renewed 
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mot ion for  judgment  on plaint i ffs’ punit ive damage claims. 
This mot ion is suppor ted by the at tached memorandum. 

  Respect ful ly submit ted this 23d day of October, 1995 
at  Anchorage, Alaska. 

BOGLE &  GATES, P.L .L.C. 

By /s/ Douglas J. Serdahely                    
Douglas J. Serdahely 
At torneys for  defendant  
Exxon Shipping Company (D-2) 

CLOUGH &  ASSOCIATES 

By /s/ John F. Clough, I I I                         
John F. Clough, I I I  
At torneys for  defendant  
Exxon Corporat ion (D-1) 
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Douglas J. Serdahely 
BOGLE &  GATES, P.L .L .C. 
1031 West  4th Avenue 
Sui te 600 
Anchorage, Alaska 99501 
(907) 276-4557 
At torneys for  defendant  
Exxon Shipping Company (D-2) 

John F. Clough, I I I  
CLOUGH &  ASSOCIATES 
431 Nor th Frankl in St reet  
Suite 202 
Juneau, Alaska 99801 
(907) 586-5777 
At torneys for  defendant  
Exxon Corporat ion (D-1) 

I N THE UNI TED STATES DI STRI CT COURT 

FOR THE DI STRI CT OF ALASKA 

In re 

the EXXON VALDEZ 

)
)
)

Case No. A89-095-CV (HRH)

(Consol idated)

RE: AL L  CASES 

M OTI ON AND RENEWED M OTI ON BY DEFEN-
DANTS EXXON CORPORATI ON (D-1) AND EXXON 
SH I PPI NG COM PANY (D-2) FOR J UDGM ENT ON 

PUNI T I VE DAM AGES CL AI M S 

  Defendants Exxon Corporat ion (D-1) and Exxon 
Shipping Company (D-2) hereby move the Cour t , pursuant  
to Rules 49(a) and 58(2) of the Federal Rules of Civi l  
Procedure, for  an order  that  the judgment  to be entered on 
the special  verdict  of the jury in this consol idated Act ion 
shal l  not  include an award of punit ive damages in favor  of 
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plaint i ffs, on the ground that  recent  decisions of the Ninth 
and Fifth Circuits make plain that  punit ive damages are 
not  legal ly avai lable under  mar i t ime law in the circum-
stances present  here. I n l ight  of this recent  author i ty, 
defendants also renew their  previous mot ions concerning 
the legal unavai labi l i ty of punit ive damages. This mot ion 
is also made, to the extent  they may be appl icable, pursu-
ant  to Rules 50(b), 56(b), 56(d), 59(a), and 59(e) of the 
Federal Rules of Civi l  Procedure and pursuant  to the 
const i tut ional requirement  of due process, as set  for th in 
the Ninth Circuit ’s decision in Morgan v. Woessner, 997 
F.2d 1244 (9th Cir. 1993). 

  A Memorandum in suppor t  of mot ion is fi led herewith. 

  Respect ful ly submit ted this 23d day of October, 1995 
at  Anchorage, Alaska. 

BOGLE &  GATES, P.L .L.C. 

By /s/ Douglas J. Serdahely                    
Douglas J. Serdahely 
At torneys for  defendant  
Exxon Shipping Company (D-2) 

CLOUGH &  ASSOCIATES 

By /s/ John F. Clough, I I I                         
John F. Clough, I I I  
At torneys for  defendant  
Exxon Corporat ion (D-1) 
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David W. Oest ing 
DAVIS WRIGHT TREMAINE 
550 West  7th Avenue, Suite 1450 
Anchorage, AK 99501 
(907) 257-5300 

Jerry S. Cohen 
COHEN MILSTEIN HAUSFELD &  TOLL 
1100 New York Avenue NW 
West  Tower, Suite 500 
Washington, DC 20005 
(202) 408-4600 

Co-Lead Counsel for  Plaint i ffs 

L loyd B. Mil ler  
SONOSKY, CHAMBERS, SACHSE, 
 MILLER, MUNSON &  CLOCKSIN 
900 West  5th Avenue, Suite 700 
Anchorage, AK 99501 
(907) 258-6377 

L iaison Counsel for  Plaint i ffs 

Honorable H. Russel Hol land 

I N THE UNI TED STATES DI STRI CT COURT 

FOR THE DI STRI CT OF ALASKA 

In re 

the EXXON VALDEZ 

THIS DOCUMENT 
RELATES TO ALL CASES 

)
)
)
)
)
)

Case No. A89-095-CV (HRH)
 (Consol idated) 
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MEMORANDUM I N OPPOSI TI ON TO EXXON’S 
MOTI ON TO L I FT STAY TO FI LE MOTI ON FOR 
JUDGMENT ON PUNI TI VE DAMAGE CLAI MS

(Fi led Oct . 30, 1995) 

  As i ts t i t le i tsel f reflects, Exxon’s “Mot ion and Re-
newed Mot ion . . . for  Judgment  On Punit ive Damage 
Claims” is nothing more than an at tempt  to dredge up 
arguments that  were ful ly debated and decided in Order  
No. 158.1 I n order  to prevent  unconscionable fur ther  delay 
in ent ry of judgment , the Cour t  should deny Exxon’s 
mot ion for  leave to fi le yet  another  round of papers in i ts 
undying effor t  to avoid the punit ive damage verdict . 

  Exxon’s at tempt  to rehash these issues is thr ice 
unt imely:

�„  fi rst , under  Rule 50(a)(2) because a mot ion 
was never  made pr ior  to submit t ing the case 
to the jury; 

�„  second, under  the st ipulated deadl ine for  
post -t r ial  mot ions under  Rules 50 and 59, 
which expired more than one year  ago (Sep-
tember  30, 1994);2 and, 

�„  third, as a request  for  reconsiderat ion of Or-
der  No. 158, i t  is grossly out  of t ime, having 
been fi led more than two years after  that  
Order  was entered on October  21, 1993. See
Dist r ict  of Alaska Local Rule 7.1(1) (requir -
ing mot ions for  reconsiderat ion to be 
brought  within five days of the not ice of rul-
ing).

1 Clerk’s Docket  No. 3982 dated October  21, 1993. 
2 Clerk’s Docket  No. 5918 dated September  26, 1994. 
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Not  only is Exxon’s mot ion tardy but , as we now demon-
st rate, Exxon’s mot ion also does not  meet  the standard set  
by this cour t  for  revisi t ing such pr ior  decisions. 

*     *     *  
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M I NUTES OF TH E 

UNI TED STATES DI STRI CT COURT

FOR TH E D I STRI CT OF AL ASK A

In re the EXXON VALDEZ

THE HONORABLE 
 H. RUSSEL HOLLAND 

Deputy Clerk

----------------------------------------------------------------------- 

CASE NO. 
A89-095-CV (HRH)

(Consol idated)

Official  Recorder

-----------------------------------------------------------------------

APPEARANCES: for  PLAINTIFF: –– 
for  DEFENDANT: –– 

PROCEEDINGS: ORDER FROM  CH AM BERS 

(Fi led Nov. 2, 1995) 
                                                                                                  

  Exxon Corporat ion (D-1) and Exxon Shipping Com-
pany (D-2) (Exxon) have fi led a mot ion to l i ft  the stay to 
fi le a mot ion and renewed mot ion for  judgment  on punit ive 
damages claims.1 Plaint i ffs oppose the mot ion.2 The mot ion 
to l i ft  the stay is denied. 

-----------------------------------------------------------------------

DATE:  November  2, 1995   INITIALS:  tdm              
[Rev. 06/92] cc:  L . Mi l ler    : Deputy Clerk 

:D. Serdahely 
:D. Ruskin 

1 Clerk’s Docket  No. 6496. 
2 Clerk’s Docket  No. 6516. 
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I N THE UNI TED STATES COURT OF APPEALS 

FOR THE NI NTH CI RCUI T 

-----------------------------------------------------------------------

Nos. 97-35191 
 97-35193 

-----------------------------------------------------------------------

I n re: the EXXON VALDEZ 

GRANT BAKER, et  al ., as representat ives of the 
 Mandatory Punit ive Damages Class 

Plaint i ffs-Appel lees,

v. 

EXXON CORPORATION, et  al ., 

Defendants-Appel lants.
                                                                                                  

DANIEL R. CALHOUN, et  al ., 

Plaint i ffs-Appel lants,

v. 

EXXON CORPORATION, et  al ., 

Defendants-Appel lees. 

                                                                                                  

On Appeal  from the Uni ted States 
Dist r ict  Cour t  for  the Dist r ict  of Alaska 

                                                                                                  

JOINT REPLY BRIEF (NO. 97-35191) 
AND JOINT ANSWERING BRIEF (NO. 97-35193) 

OF EXXON CORPORATION AND EXXON 
SHIPPING COMPANY 
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CHARLES W. BENDER 
PATRICK LYNCH 
JOHN F. DAUM 
CHARLES C. LIFLAND 
O’MELVENY & MYERS LLP 
400 South Hope Street 
Los Angeles, California 90071 
(213) 669-6000 

Attorneys for Exxon 
Corporation

DAVID M. HEILBRON 
McCUTCHEN, DOYLE, 
 BROWN & ENERSEN LLP
Three Embarcadero Center 
San Francisco, California 
 94111 
(415) 393-2000 

Attorneys for Exxon 
Shipping Company 

*     *     *  

  I t  fol lows that  mar i t ime law wi l l  not  supplement  the 
CWA by al lowing nonstatutory recover ies of punit ive 
damages for  the same acts. OB 39-43.40

*     *     *  

40 Plaint iffs wrongly claim that Exxon did not argue CWA preclusion 
below. Exxon did so by motion under Rules 49(a) and 58(2) on Oct. 23, 
1995, ER 704-13, RER 86-98; contradict ing what they say now, plaintiffs 
told the distr ict court that the issues raised by Exxon were “identical” to 
those considered and rejected by the distr ict court in 1993. ER 718. Exxon’s 
motion under Rules 49(a) and 58(2) was not untimely; the deadline 
plaint iffs refer to (but do not cite) was for motions under Rules 50 and 59. 
RER 84. Exxon raised the matter again March 18, 1996, ER 747-57, for the 
express purpose of preserving the record, ER 754, and expressly incorpo-
rated its pr ior memorandum raising CWA issues. ER 755-56. The distr ict 
court denied leave to file the first motion; and summarily denied the second 
motion. ER 721, 758. The distr ict court’s failure to listen does not mean 
Exxon’s arguments were not raised. But even if they had not been, whether 
the CWA precludes punitive damages under marit ime law is an important, 
purely legal question which the Court may and should consider. United 
States v. Northrop Corp., 59 F.3d 953, 957 n.2 (9th Cir. 1995); People of 
Vil lage of Gambell v. Hodel, 774 F.2d 1414, 1426-27 (9th Cir. 1985). 
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No. 93-40252 

EXXON CORPORATION 

vs.

CERTAIN UNDERWRITERS 
AT LLOYDS OF LONDON 

:

:

:

:

:

IN THE DISTRICT COURT 
OF

HARRIS COUNTY, TEXAS

189TH JUDICIAL 
DISTRICT 

*     *     *  

  BE IT REMEMBERED that  on the 28th day of May, 
1996, before the Honorable Carolyn Marks Johnson, judge 
presiding, the fol lowing proceedings were had, to wit : 

MARTHA C. ADAMS 
OFFICIAL COURT REPORTER 

*     *     *  

  [5] Q Mr. Bluestein, could you please state your  ful l  
name for  the record? 

  A Edwin Alexander  Bluestein. 

  Q Al l  r ight . You are an at torney with Fulbr ight  &  
Jaworski?

  A Yes. 

  Q And how long have you been with Fulbr ight  &  
Jaworski?

  A Since June of 1959. 

*     *     *  

  [19] Q I  have got  before you what ’s been marked as 
Defendant ’s Exhibi t  4898, and I  wi l l  ask you to look at  
that , sir. 
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  A Yes, sir. I ’m able to ident i fy this as a let ter  which I  
wrote to Exxon Company USA to Ken Rober ts, dated June 
23, 1989. 

  Q And this was something that  you wrote to Mr. 
Rober ts before the joint  memorandum marked as 4893 
was sent  to ITIA? 

  A Yes, sir, that ’s correct . 

  Q And this let ter  to Mr. Rober ts marked as 4898 
addresses Exxon Shipping Company’s abi l i ty to l imit  
l iabi l i ty?

  A Yes, sir, that ’s correct . 

  Q And I  bel ieve in the fi rst  paragraph of this let ter  
you state, “Based upon our  understanding of the [20] facts 
and the appl icable law, we are of the opinion that  Exxon 
Shipping stands vir tual ly no chance whatever  of obtaining 
an order  grant ing l imitat ion of l iabi l i ty in this case.” Did 
you wr i te that? 

  A That  is what  I  wrote. 

  Q And that  was your  understanding of the facts and 
circumstances of the law back on June 23, 1989? 

  A That ’s cor rect . 

  Q And then you go on in this let ter  to descr ibe the 
reasons for  our  opinion – or  for  that  opinion that  you just  
stated?

  A Yes. 

  Q And we have a 12-page let ter  set t ing for th those 
reasons?
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  A I  bel ieve that ’s correct . 

  Q I  would l ike for  you to turn to Page 9 of the let ter. 

  A Al l  r ight . 

  Q And you have a heading “Negl igence and Unsea-
wor thiness of the EXXON VALDEZ.” Do you see that? 

  A Yes, I  do. 

  Q And in the fi rst  sentence you state, “We have no 
doubt  but  that  the Exxon Shipping wi l l  be found l iable for  
this casualty by any cour t  which might  [21] hear  the case.” 
Do you see that? 

  A Yes, I  do. 

  Q And then you go on to discuss the reasons why you 
bel ieve Exxon Shipping Company wi l l  be found l iable? 

  A Yes. 

  Q And in the fi rst  paragraph you descr ibe acts of 
negl igence?

  A That ’s cor rect . 

  Q In the second paragraph you discuss the unsea-
wor thiness of the EXXON VALDEZ. 

  A That  is t rue. 

  Q And you state in the fi rst  sentence, “we bel ieve the 
EXXON VALDEZ addit ional ly wi l l  be declared to have 
been unseawor thy.” Do you see that? 

  A Yes. 
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  Q And you wrote, “A ship owner  has a non-delegable 
duty to provide a competent  master  and crew and unsea-
wor thiness exists i f there is an incompetent  crew.” 

  Was that  your  understanding of the law? 

  A Yes, i t  is. 

  Q And you go on to state, “We would expect  a cour t  
to find the vessel was unseawor thy at  the t ime of the 
casualty because the mate on watch did not  possess [22] 
the required pi lotage endorsement  for  Pr ince Wil l iam 
Sound and accordingly was incompetent  as a mat ter  of law 
to navigate those waters.” Do you see that? 

  A Yes. 

  Q And that  was your  conclusion at  the t ime? 

  A That  is – that  is cor rect . 

  Q You go to state, sir, “We fur ther  are of the opinion 
that  the use of alcohol by the master  wi l l  result  in a 
finding that  he was incompetent  to car ry out  the dut ies of 
a master  and that  the vessel was rendered unseawor thy 
by vir tue thereof.” Do you see that? 

  A I  do. 

  Q And that  was your  conclusion at  the t ime, wasn’t  
i t?

  A Yes, i t  was. 

  Q And that  – for  those of us who have not  spent  our  
t ime working in the mar i t ime area, when you refer  to a 
master, you are refer r ing to the captain of the ship? 

  A That ’s cor rect . 
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  Q And the reference to the master  is a reference to 
Captain Hazelwood? 

  A Yes. 

  [23] Q The next  Page, Page 10, you discuss – you 
have a heading “Pr ivi ty and Knowledge.” Do you see that? 

  A I  do. 

  Q And that ’s a separate issue from the issue of 
unseawor thiness, isn’t  i t? 

  A I t  is. 

  Q And as I  understand i t  – and correct  me i f I ’m 
wrong – an unseawor thy condit ion is relevant  i f there is 
pr ivi ty or  knowledge by management? 

  A That ’s cor rect . 

  Q And what  is pr ivi ty or  knowledge? 

  A I t ’s been descr ibed as being a vessel that  the size 
of which depends upon who the cour t  is that ’s pour ing the 
facts into i t . That ’s a rather  color ful  way of saying i t  is a 
quest ion for  the mar i t ime cour t  to determine under  al l  of 
the facts whether  or  not  the owner  of the vessel had 
par t icipated and knew of and appreciated that  the condi-
t ions which are found to be negl igent  are unseawor thy. 

  Q And here the quest ion would be whether  – at  least  
one of the quest ions would be whether  management  was 
aware of or  had knowledge of or  par t icipated in Captain 
Hazelwood’s alcohol or  incompetence due to alcohol use? 

  [24] Well , when we use the term “management ,” I  
want  to be sure you understand that  the cour ts have held 
that  fleet  managers, operat ional personnel, por t  engineers 
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and super intendents have sufficient  supervisory capaci ty 
to sat isfy the pr ivi ty or  knowledge standard as a represen-
tat ive of the owner. 

  Q And with that  clar i ficat ion, there would be pr ivi ty 
i f management  knew of Captain Hazelwood’s incompe-
tence due to use of alcohol? 

  A That ’s my understanding, yes. 

  Q And i f you look down in the third paragraph on 
Page 10, you wrote: “Our  inquir ies leave no room for  
reasonable doubt  that  Exxon Shipping wi l l  never  be able 
to sustain i ts burden to show lack of pr ivi ty or  knowledge 
with the use of alcohol by Captain Hazelwood.” 

  A Yes, sir. 

  Q And that  was your  conclusion back in 1989? 

  A I t  was. 

  Q In the next  paragraph you state, “The fol lowing 
facts which claimants wi l l  establ ish readily cannot  be 
denied.” Do you see that . 

  A Yes, sir. 

*     *     *  


