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UNITED STATES DISTRICT COURT
DISTRICT OF ALASKA
PN

By e EDULY

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

In re

the EXXON VALDEZ

No. A89-0095-CV (HRH)

This Order Relates to
AT, CASES

ORDER NO. 365

Class Counsel’s
Renewed Motion for Award of

Attorney Fees and Costs

Class Counsel move for an award of attorney fees and
costs.? Due notice of the motion was given to plaintiffs.? Plain-
tiffs’ written and oral statements in favor of and in opposition to
the motion have been received and considered. Defendants Exxon
Mobil Corporation (D-1) and Exxon Shipping Company (D-2), herein-
after "Exxon", oppose the motion.? As set forth in the court’s

notice, a hearing on Class Counsel’s motion was conducted on

September 26, 2003.

1 Clerk’s Docket No. 7650.

2 Order (granting motion for approval of form of notice)
(June 13, 2003), Clerk’s Docket No. 7674; Affidavit of Service with
attachments (Affidavit of Mailing Notice), Clerk’s Docket No. 7708.

3 Clerk’s Docket No. 7724.
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I.

DESCRIPTION OF PENDING MOTION

Counsel for plaintiffs participating in the Plan of
Allocation, hereinafter "Class Counsel", request an order "awarding
attorney’s fees from the punitive and any future compensatory damage
recoveries, and awarding plaintiffs’ lawyers their unreimbursed
costs and expenses."* Class Counsel specifically request the court
to: (1) "order that 3% of all plaintiffs’ punitive and future
compensatory damages recoveries (including interest) be allocated
to the Consolidated Case Fund", and (2) "award Class Counsel a 20%
fee award from the remaining recoveries of all plaintiffs (including
interest) except for three groups: (i) Chugach Regional Corporation
and its related Village Corporations; (ii) the Seattle Seven, who
already have settled with the remaining plaintiffs regarding their
share of recoveries; and (iii) the portions of the recoveries that
six seafood processors have assigned to Exxon."®

Taken together, the two awards amount to a total fee of

22.4% of the net class recovery, i.e., all recoveries covered by the
Plan of Allocation that have not been assigned away.® Based on the
$4 billion punitive damages judgment which was in place when the
instant motion was filed, Class Counsel calculated that the

requested fee amounts to- approximately $774,656,000, plus

4 Plaintiffs’ Renewed Motion for Attorneys’ Fees and Costs
at 1, Clerk’s Docket No. 7650.

3 Id. at 50.

6 Id. at 1.



$355,343,000 in interest since 1994, for a total fee award of
$1,130,000,000 as of April 30, 2003.7” The amended judgment just
entered by tﬁe court increases the punitive damages award to
$4.5 billion. Based on the amended judgment, the court estimates
that the total fee award at the 22.4% rate, including interest,
amounts to approximately $1,293,373,000, as of April 30, 2003.
Class Counsel also request the court to hold that Class
Counsel are entitled to recover their reasonable costs and expenses
of litigation from the common fund, and to order that " (1) this
Court will review the reasonableness of any particular costs
application upon later motion and hearing; and (2) class notice will
not be required at that time upon the application."®? Class Counsel
estimate that gross costs are currently at $30 million, $8 million
of which have been reimbursed, leaving a remainder of $22 million.°®
IT.

STATEMENT OF EARLIER PROCEEDINGS
RELEVANT TO THE RENEWED MOTION FOR ATTORNEY FEES

After the grounding of the Exxon Valdez on March 24, 1989,
and the subsequent o0il spill, a multitude of cases were filed in
state and federal court. Most civil cases were ultimately consoli-

dated into this case, although some municipal claims and Native

7 Plaintiffs’ Oral Argument Chart entitled "Counsel’s Fee
Request of $4 Billion" at 3, attached to Hearing Minutes, Clerk’s

Docket No. 7752.

8 Plaintiffs’ Reply in Support of Renewed Motion at 24,
Clerk’s Docket No. 7734.

° Renewed Motion for Attorneys’ Fees and Costs at 44,
Clerk’s Docket No. 7650.



corporation claims were tried in state court. In the consolidated
cases, Exxon’s liability for compensatory damages was undisputed,
but the amount of plaintiffs’ losses was controverted. Exxon’s
liability for punitive damages was vigorously litigated.

A.

Creation of Punitive Damages Class

Prior to the commencement of trial in this case, the court
became convinced of the necessity of creating a single, mandatory
punitive damages class. On January 28, 1994, pursuant to
Rule 23 (b) (1) (B), Federal Rules of Civil Procedure, Exxon moved the
court to certify a mandatory punitive damages class, composed of all
persons or entities who possessed claims for punitive damages
against Exxon arising out of or related to the grounding of the
Exxon Valdez and the resulting oil spill.!® On March 1, 1994, the
court filed Amended Order No. 180, granting preliminary approval
of a mandatory punitive damages class, and ordering counsel to
provide notice by mail and publication to potential class members
of a hearing on April 8, 1994, to consider final approval of the
class certification. Order No. 180 Supplement presents the court’s
reasons for granting preliminary approval of the class certifica-
tion.®?

Numerous members of the proposed class subsequently.filed -

written objections to the proposed certification and/or appeared at

10 Clerk’s Docket No. 4458.
1 Clerk’s Docket No. 4590.

12 Clerk’s Docket No. 4625.
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the April 8 hearing to object to the proposed certification. All
objections were carefully considered by the court. On April 15,
1994, the court entered Order No. 204,"® granting final approval
of the mandatory punitive damages class. The court’s reasons for
doing so were set forth in Order No. 204 Supplement.'* The court
subsequently learned that although notice of the hearing on the
mandatory punitive damages class was mailea to over 50,000 persons,
notice by publication had not been made as directed by Amended Order
No. 180. Consequently, another hearing was held on May 2, 1994, to
give potential class members who had not previously received notice
the opportunity to be heard regarding the proposed mandatory puni-
tive damages class. No new objections were filed after publication
of the notice.

In Order No. 204 Second Supplement, dated May 12, 1994,
the court found that the punitive damages class met the requirements
of Rule 23(b) (1) (B), and certified the mandatory punitive damages
class.® The mandatory punitive damages class consists of "all
persons or entities who possess or have asserted claims for punitive
damages against Exxon and/or Exxon Shipping which arise from or

relate in any way to the grounding of the EXXON VALDEZ or the

resulting oil spill."'® Pursuant to Rule 23(c) (4) (A), Federal
13 Clerk’s Docket No. 4856.
14 Clerk’s Docket No. 4857.
13 Clerk’s Docket No. 5032.
16 Order No. 204 (granting conditional final approval and

certifying mandatory punitive damages class) at 2, Clerk’s Docket
No. 4856.



Rules of Civil Procedure, certification of the class was limited to
the issues of " (1) whether Exxon and/or Exxon Shipping are liable
to members of the class, or any of them, for punitive damages, and
(2) if so, what amount of punitive damages should be assessed."'’
The court "certified a mandatory punitive damages class
so the award would not be duplicated in other litigation and would
include all punitive damages the jury thought appropriate." In re

Exxon Valdez, 270 F.3d 1215, 1225 (9th Cir. 2001). As a result of

certification of the mandatory punitive damages class, no claims for
punitive damages against Exxon arising out of or related in any way
to the grounding of the Exxon Valdez or the resulting oil spill were
pursued or asserted in any court other than through the mandatory
punitive damages class proceeding in the United States District
Court .8

By order dated March 14, 1994, the court also certified
the Commercial Fishing Class, the Native Class, the Area Business
Class, and the Landowner Class for compensatory damages.'?

In Order No. 204,2° filed April 15, 1994, the court
appointed thirteen attorneys from different law firms as counsel for
the mandatory punitive damages class. The order further provided

that " [t]lhe court’s previous orders with respect to the appointment

17 Id. at 5.

18 Notice at 2, attached to Order Approving Form of Summary
Class Notice, Clerk’s Docket No. 4888.

19 Clerk’s Docket No. 4653.
20 Clerk’s Docket No. 4856 at 2-3.
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and duties of Liaison Counsel, Co-Lead Counsel, and Lead Trial
Counsel shall remain in place and apply to the mandatory punitive
damages class."?! Pre-Trial Order No. 9,* filed December 22,
1989, previously established that all plaintiffs’ cases would be
managed through a case management team consisting of Lead Counsel,
Liaison Counsel, and the Executive, Operations, Discovery, Law,
Damages, Government Liaison, and Equitable Relief Committees.
B.

Summary of Trial

A trial consisting of four phases, Phase I, Phase II-A and
IT-B, Phase III, and Phase IV, was held in this court from May 2,
1994, through September 16, 1994. In Phase I, the jury determined
that Exxon and Joseph Hazelwood were reckless in connection with
events leading up to the oil spill, thereby exposing them to a
possible award of punitive damages.

In Phase II-A, the jury awarded $287 million in compensa-
tory damages to all class members and direct action plaintiffs for
claims involving: lost harvest for salmon or herring in Prince
William Sound, Kodiak, Upper Cook Inlet or Chignik; reduced prices
for salmon or herring in these areas; and for devaluation of certain
limited entry salmon or herring permits in theée areas. Phase II-B,
which was to have tried the claims of the Alaska Native Class for
damages to their subsistence harvest, was settled for $22.6 million.

After notice was given, 717 individual Natives opted out of the

21 Id. at 3-4.
22 Clerk’s Docket No. 748.
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settlement in order to have their claims determined as part of
Phase IV.

In Phase III, plaintiffs’ punitive damages claims against
Exxon and Joseph Hazelwood were tried. On September 16, 1994, the
jury returned its verdict on behalf of all members of the mandatory
punitive damages class, awarding plaintiffs $5 billion in punitive
damages against Exxon and $5,000 in punitive damages against Joseph
Hazelwood.

Phase IV was to have tried the claims of commercial
fishers whose claims were not tried as part of Phase II-A, Native
Alaskans who had opted out of the settlement class for Phase II-B,
landowners, and certain Native corporations. However, a settlement
was reached in the amount of $13.4 million and approved by the
court. Settlements totaling $2.172 million were also obtained by
some municipalities who brought suit in state court.

On October 3, 1994, Exxon moved for a reduction or remit-
titur of the punitive damages award.?* The court denied the motion
by Order No. 267 on January 27, 1995.%*

On September 24, 1996, after extensive post-trial motion
practice, this court entered final judgment,?® which was amended
and re-entered on January 30, 1997.%¢ The amended judgment awarded

compensatory damages:for Phase II-A, after offsets, in the amount

23 Clerk’s Docket No. 5970.
24 Clexk’s Docket No. 6234.
25 Clerk’s Docket No. 6911.

28 Clerk’s Docket No. 6966.



of $19,590,257,%" pre-judgment interest on the Phase II compensa-
tory damages award in the amount of $37,971,043.91, and punitive
damages for Phase III of the trial in the amount of $5,000 against
Joseph Hazelwood and $5 billion against Exxon. The amended final
judgment awarded interest pursuant to 28 U.S.C. § 1961, as well as
taxable costs, in the amount of $690,354.66.

On February 12, 1997, Exxon filed its notice of appeal of
the compensatory and punitive damages judgments with the Ninth
Circuit Court of Appeals. Exxon sought and obtained a stay of
execution on the judgment by posting a supersedeas bond in the
amount of $6.75 billion.?®

C.

Prior Orders on Punitive Damages Award

On January 18, 2002, the Ninth Circuit issued its mandate
to this court regarding the appeal. The Ninth Circuit affirmed the
compensatory damages awards and Exxon’s 1liability for punitive
damages, but vacated the $5 billion punitive damages award, holding

that it was too high to withstand the review required under BMW of

North America v. Gore, 517 U.S. 559 (1996), and Cooper Industries,

Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001), two

Supreme Court cases that were decided after this court ruled on

--punitive damages. The court of appeals~“specifically remanded the

27 Prior to trial, Exxon made partial payments to many
fishermen claimants, hence the substantial disparity between the
jury’s compensatory damages award in the Phase II-A trial and the

judgment.

28 Order Staying Execution on Money Judgment and Approving
Letter of Credit, Clerk’s Docket No. 6914.
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case "so that the district court can set a lower amount in light of

the BMW and Cooper Industries standards." In re Exxon Valdez,

270 F.3d 1215, 1246-47 (9th Cir. 2001).

On June 12, 2002, Exxon filed a renewed motion for a
reduction or remittitur of the punitivé damages award.?® On
December 6, 2002, the court entered Order No. 358, ruling on Exxon’s
motion.?° In Order No. 358, the court again concluded "that a
S5 billion awara was justified by the facts of this case and is not
grossly excessive so as to deprive Exxon of fair notice--its right
to due process." However, in compliance with the court of
appeals’ instruction to reduce the punitive damages award, the court
ordered the sum of $1 billion remitted, reducing the punitive
damages award to $4 billion. The court resolved the amount of
punitive damages by adopting plaintiffs’ position that "a punitive
damage [s] award of at least $4 billion satisfies the requirements

of due process consistent with BMW v. Gore, 517 U.S. 559 (1996) ."32

The court entered judgment on December 10, 2002,°?® awarding puni-
tive damages for the plaintiffs and against Exxon in the amount of
$4 billion.

Both defendants and plaintiffs timely filed notices of

appeal to the Ninth Circuit. Thereafter, the United States Supreme

29 Clerk’s Docket No. 7487.
30 Clerk’s Docket No. 7564.
31 I1d. at 50.
32 Id4. at 51.
33 Clerk’s Docket No. 7566.



Court rendered its decision in State Farm Mut. Auto. Ins. Co. V.

Campbell, U.S. , 123 S. Ct. 1513 (2003),** adding to the

Supreme Court jurisprudence announced in BMW. By order dated
August 18, 2003, without briefing or an opinion on the merits of the
appeals, the Ninth Circuit vacated the portion of the judgment
fixing punitive damages in this case at $4 billion and again

remanded the matter to this court for reconsideration in light of

State Farm.?3°

On September 30, 2003, Exxon filed a second renewed motion
for a reduction or remittitur of the punitive damages award.3®
Concurrent herewith, the court has entered Order No. 364, ruling on
Exxon’s motion. By Order No. 364, the court withdrew its Order
No. 358 and reexamined the punitive damages award issue anew, based

now upon BMW, Cooper Industries and State Farm. The court has again

concluded that a $5 billion award was justified by the facts of the
case and was not grossly excessive so as to deprive Exxon of fair
notice--its right to due process. The court has again concluded
that it must reduce the punitive damages award because of the ruling
of the court of appeals in remanding the case for further review;
but, based upon that further review and the addition of State Farm

to the calculus, the court has concluded that a punitive damages

34 State Farm will also be published as 538 U.S. 408.

35 Ninth Circuit Court of Appeals Judgment/Final Order,
Clerk’s Docket No. 7737.

36 Clerk’s Docket No. 7753.
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award of $4.5 billionvis justified by the BMW guideposts and is not
unconstitutional.

Class Counsel filed their renewed motion for award of
attorney fees and costs on April 30, 2003, several months before the
Ninth Circuit vacated this court’s amended punitive damages judgment

and remanded it for reconsideration in light of State Farm.?” With

the concurrence of the parties and because the court’s judgment had
been vacated, the court withheld ruling on the attorney fees and
costs issues until the punitive damages issue was again resolved and
a new judgment entered.

D.

Prior Orders on Attorney Fees

Early in this litigation, the court entered several
preliminary orders related to attorney fees. Pre-Trial Order No. 9,
filed December 22, 1989, required plaintiffs’ counsel to agree upon
a fee structure and method of payment for counsel appointed to serve
on the case management team, and to advise the court in camerxa of
the terms of the agreement by January 31, 1990. In the event no
such agreement could be reached, the court indicated that it would
resolve any disagreements after soliciting any necessary information
from plaintiffs.?® The court’s order also applied to the attorneys

~appointed to serve as counsel for the mandatory punitive damages

class.

37 Plaintiffs’ Reply at 2, Clerk’s Docket No. 7734.

38 Clerk’s Docket No. 748 at 11.
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On March 26, 1992, the court entered its Order Establish-
ing Regime for Compensation of Plaintiffs’ Counsel.?®®* The order

established the Consolidated Case Fund and stated in pertinent

part:

Three percent of any recovery received by
any plaintiff, individually or as a member of
a certified class, whether by judgment, settle-
ment or otherwise, after February 14, 1991,
shall be contributed to the Consolidated Case
Fund. Contributions are to be made with
respect to recoveries by certified classes of
plaintiffs as well as by plaintiffs who are not
members of certified classes or who have opted
out of certified classes. '

Counsel who are active members of the CMT

[Case Management Team] or who perform admini-

strative and/or other tasks benefitting the

combined plaintiffs at the request or direction

of Co-Lead Counsel or the CMT may apply for

compensation from the Consolidated Case Fund,

whether or not said counsel are also applying

for compensation from the Class Action Attor-

neys Fee Fund or being paid by their individual

clients pursuant to engagement agreements. [*°]

The order provided that Class Counsel would apply to the
court for an award of attorney fees based on the following per-
centages: 20% of any recovery by the commercial fishing class
either by settlement or trial after entry of a final pretrial order,
and 30% of any recovery by the Alaska Native, area business,
property owner, and cannery and seafood processor employees classes,
either by settlement or trial after entry of-.a -final pretrial

order.* The order further provided that all attorney fees awarded

39 Clerk’s Docket No. 2396.
40 Id. at 2.

41 Id. at 3-4.









































































































































































































