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[begin Oral Argument 1 27 2006]

JUDGE SCHROEDER: -- pass the time for argument in Baker v. Exxon. This is a
very senior distinguished panel consisting of the Chief Judge of this Court, the Chief Judge
Emeritus of this Court and our distinguished colleague from the state of Alaska. And we have
all been here before, so we will proceed to hear the case and we will not be rigid in the time
limit given, which is only 20 minutes per side. We will not interrupt you in the middle of a
one-syllable word, so -- but we are very familiar with both the law and the facts of this
particular case and want to concentrate on exactly what this panel needs to decide now. With
that, we’ll hear from the appellant.

MR. DELLINGER: Good morning. Good morning, Chief Judge Schroeder, may it
please the court, I’ll try to save five minutes for rebuttal, and since, as you’ve said that you
have been over this before, it’s probably best that I start with what’s new since you last heard
argument in this case. And by far the most important new development is the Supreme
Court’s decision in State Farm v. Campbell. In State Farm in one key respect the Supreme
Court turned an important element of punitive damages law right side up. The Court rejected
the notion, an understandable but mistaken notion, that somehow the largest compensatory
judgments necessarily call for the largest punitive damages. The Court said that’s not right.
In fact, if you focus on the necessity of punishment and deterrence, the Court recognized that
large compensatory costs may already accomplish both of those objectives: punishment and
deterrence. And just let me read you the sentence where the Court precisely says that “it
should be presumed that a plaintiff has been made whole for his injury by compensatory
damages. So punitive damages should be awarded -- should only be awarded if the
defendant’s culpability after having paid compensatory damages is so reprehensible as to
warrant the imposition of further sanctions necessary to achieve punishment and deterrence.”

That very new way of looking at it was actually foreshadowed by this Court’s November 2001
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Opinion in which you noted that it was a close question whether punitive damages were
simply barred in this case that there was -- you said force of logic and policy to the argument
that punishment and deterrence had already been satisfied when over three thousand -- million
dollars had been imposed in costs and voluntary clean-up on the defendant in this case. The
only thing that was missing was precedent. And I think the Supreme Court’s decision in State
Farm supplies that precedent. Now, we’re not asking this panel to revisit the decision not to
strike the punitive damages claim, but we certainly believe that the considerations that
strongly suggested that under this approach of State Farm no punitive damage award is
permissible suggests a fortiori that no such award should exceed $25 million. Surely, the
payment of $3.5 billion is one of the greatest deterrents we’ve ever seen in the civil law, and
that leads to the question of whether there is an amount necessary for punishment. And here,
unusually in this case, we don’t have to speculate.

JUDGE KLEINFELD: Counsel?

MR. DELLINGER: Yes, Judge Kleinfeld.

JUDGE KLEINFELD: I’'m puzzled by something here. In our previous Opinion, we
spent about 13 pages going over what the amount should be after first trudging through all the
issues that led up to whether there could be punitive damages at all. We rejected the
arguments acknowledging that some were close on whether there should be punitive damages
and said it was allowable. Then in the 13 or so pages of F.3d going over the amount, we went
at it every -- every which way and we kept coming up to a number around 1.1, 1.2 billion
dollars. Your brief says the District Court ignored the mandate of this Court, and you cited a
lot of authority that a lower court is bound by the mandate of the higher court, and it doesn’t
matter that the lower court thinks the higher court was wrong or didn’t have good enough
authority for it. But it sounds like you’re doing the same thing. You’re saying we shouldn’t

do -- what we said before was the right thing to do; instead we should basically erase the
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punitives award. Idon’t getit. How could we do that without applying that rarely-applied
branch of law of the case doctrine that allows a court to erase its prior decision on account of
its being plainly wrong.

MR. DELLINGER: Judge Kleinfeld, two responses. One, [ don’t think we have to
fight the Court’s prior opinion. I recognize that there were places where you mentioned
among the numbers twice the amount of the loss under one statute, etc., that produced a
number of a billion dollars, but you -- by no means did I read your opinion as suggesting that
that is the answer, and we do have indeed, I think, a powerful --

JUDGE KLEINFELD: Nevertheless, we said at the end of it that our mandate was
that the District Court should recalculate consistently with this opinion.

MR. DELLINGER: That is correct, but I think consistent with the opinion that you
wrote you did say what was necessary for punishment and deterrence, and my -- I’ll go
through the Opinion. The second answer is [ do think that State Farm is a very major
development since you wrote that Opinion. That is to say the part of the thing that says it’s a
close -- your analysis about --

JUDGE KLEINFELD: How does State Farm change our opinion as opposed to
showing that where there was no clear authority before now we have the Supreme Court
saying we were right? Your previous argument is basically where there was no clear authority
before on one of the issues we tackled, the Supreme Court said we were right.

MR. DELLINGER: Well -- and -- in two respects. First of all, State Farm says you all
said there’s logic in policy to the notion that this kind of cost might simply rule out punitives
because there’s no predicate for punishment deterrence. The Court said for the first time that
only if a defendant’s culpability after having paid compensatories is so reprehensible as to
warrant further sanctions; really endorsing that. Secondly, your Opinion noted a number of

numbers, some of which are that the comparable penalty -- you noted there was an agreement
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of $150 million which was reduced to $25 million for reasons that are directly germane. It
seems to us to be the correct number. You also said in the Opinion that it is generally not
proper to count in the -- what you call the numerator for ratio purposes amounts that have
been paid in settlement. And that makes all the sense in the world because here what you had
was often efforts at a solution where you have purely economic injury, and there is prompt
payment. $300 million paid out within two years. I think the chart starts on the excerpts of
record at page 456. When those payments were made, $300 million paid out, the bulk of it
that chart will show in the Fall of 1989. You -- in many cases, before the economic loss has
been suffered it makes sense to look at the fact, as you’ve said in your Opinion, that the
Jjudgment was for -- we know precisely what the judgment was for: it was $19,500,000, and
that doesn’t -- you know, the ratio never binds you, but it also is a case in which the other
things the Supreme Court says at State Farm I believe for the first time is that where
compensatory damages are substantial and that was a million dollars in State Farm. Where
compensatory damages are substantial, then a lesser ratio, perhaps only equal to compensatory
damages, can reach the outer-most limits of the due process guarantee. If that’s not this case, |
don’t know what case it would be. If three thousand million dollars isn’t substantial --

JUDGE SCHROEDER: But what do you understand the numerator to be in this case,
the measure of it?

MR. DELLINGER: The measure in this case -- the numerator would be $20.3 million,
and that consists of the judgment in the case. It’s -- the usefulness of the ratio is it does give
you a real number. It’s not binding, if there are other considerations, if there are other factors,
the Court says there’s no magic ceiling. But it does give you a fixed number to start with. In

this case, at page 404 --
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JUDGE SCHROEDER: But what do you -- I don’t want to know the fixed number, I
just -- how do you calculate it? What -- in your mind, what is it in any case? Looking at State
Farm and then extrapolating, because I may have a different idea.

MR. DELLINGER: In any case, I think the numerator is the compensatory damages
paid as a result of the judgment.

JUDGE SCHROEDER: Paid? See, I read that it’s the harm that basically is suffered
by the plaintiffs, which is compensatory damages. But -- formally, but State Farm talks about
punishing for its actions against this -- the Campbells.

MR. DELLINGER: Well, as this Court noted, the harm was largely avoided,
economic injury, by prompt early payment. It’s the reason that -- and I don’t otherwise know
if Judge --

JUDGE SCHROEDER: That -- the prompt recovery avoided further harm, it seems to

MR. DELLINGER: Well, if --

JUDGE SCHROEDER: It doesn’t reduce the number of -- the harm that you caused
as a result of the accident. May have been -- it may have been reduced further compensatorily

MR. DELLINGER: Well, let me just give you one example, Judge Schroeder, why I
think that is -- it is clearly that that takes into account, and it accounts for a lot of the
$303 million that was paid out. Where you’re paying people who anticipate an economic loss
for the next season and you make a payment, you set up claims offices and make a payment in
advance of the loss having suffered. That’s what makes sense of what this Court said. I mean,
Judge Kleinfeld asked me about the mandate of the holding, and this Court says that the
amount that a defendant voluntarily pays before judgment should generally not be used as part

of the numerator in punitive damages review because that would deter settlements prior to
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judgment. That was a considered judgment. This Court noted that the net compensatory
damages were $19,590,000.

JUDGE SCHROEDER: I understand your argument with respect to that language, and
it cites opinions with which I am quite familiar. And I have a pretty good idea of what I
thought we meant by that. But I’'m just asking in terms of the State Farm analysis, which is
what’s new; we haven’t seen it before, and that’s really as you started your argument. It seems
to be the focus of the State Farm argument of that case is that the Utah Supreme Court was
way off base in looking at the damages - focusing on overall damage caused to -- around the
country to these -- by this policy as opposed to the harm that was caused to these plaintiffs.
And so I’'m just suggesting to you that as I read State Farm the numerator should be the harm
that was caused to these plaintiffs.

MR. DELLINGER: Well, precisely what State Farm used for the numerator was the
actual amount of the judgment of $1 million. They used that as the numerator even though in
some ways that may have -- they noted that that included both some amounts that could be
seen as punitive --

JUDGE SCHROEDER: Right.

MR. DELLINGER: -- but in any event -- it seem to me that once you start trying to
move away from --

JUDGE SCHROEDER: And then the punitives in that case became -- wound up being
hundreds of times --

MR. DELLINGER: Yeah, it was.

JUDGE SCHROEDER: -- greater than that.

MR. DELLINGER: It was. And the Court has noted -- it seems useful to me to start
with -- the ratio is useful to start with as a comparison of what was the compensatory

Jjudgment actually paid and what was the punitive judgment actually paid; it gives you a
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number that’s not -- doesn’t determine your outcome. In this case, it may be that that is
principally about deterrence in any event, and in this case I think -- this is a case in which
deterrence has been so fully satisfied by the amount that we look to penalties. And if you look

JUDGE SCHROEDER: Go ahead.

MR. DELLINGER: Yeah, if you look to the criminal and civil penalties as the
comparison, they too bring you very much in line with this number. I mean, usually courts are
in the position of saying what might a criminal fine realistically be expected to be. And here
the senior law enforcement officials of both the United States and the State of Alaska agree
that the appropriate amount of punishment under the Alternative Fines Act, 3571D, would be
$25 million. I mean, you did mention that -- the sum of $150 million --

JUDGE SCHROEDER: What is the basis for calculating the fine?

MR. DELLINGER: The basis for calculating the fine by those two officials was the
amount that they thought appropriate as punishment and at the sentencing hearing --

JUDGE SCHROEDER: The reg -- under the criminal regulatory --

MR. DELLINGER: Under those regulations, and they --

JUDGE SCHROEDER: Why should that be determinative here after State Farm
where State Farm says that you’re supposed to look at the actions that were -- that affected
these plaintiffs and the harm that was caused them?

MR. DELLINGER: Well, because it -- I understand that to ascertain, yes. To ascertain
the harm component you’re looking at the harm to these plaintiffs, not to the environment, etc.
And to be sure, the $25 million that was one of the largest fines -- might be the largest ever
imposed -- that $25 million was for all of the harm including the harm to economic interest. It
was --

JUDGE SCHROEDER: That -- in order to compensate these plaintiffs?

M1:1288661.01




10

11

12

13

14

15

16

17

18

19

20

21

22

23

MR. DELLINGER: No, but --

JUDGE SCHROEDER: No.

MR. DELLINGER: No -- it -- well, it covered -- it was a fine for that injury. Of
course, punitive damage is not to compensate the plaintiffs in any case. Punitive damages --

JUDGE SCHROEDER: I understand that. I’m asking about the numerator -- the
proper calculation of the compensation that is appropriate to compensate these plaintiffs --

MR. DELLINGER: All right.

JUDGE SCHROEDER: -- for the economic harm. And it seems to me that is the
economic harm that was suffered by these plaintiffs. That’s -- and I'm just telling you why is
that wrong; why should we jump over and talk about fines under a criminal system?

MR. DELLINGER: Oh, I’'m sorry. Ithought I had answered your question. Let me be
precise about the numerator. It seems to me that under what this Court said in its prior
opinion about generally not taking into account the amounts that a defendant has voluntarily
paid before the judgment taking into account the fact that if you want to have a useful ratio it’s
useful to have objective numbers. And the objective number here is the judgment that was
paid that that number makes sense. I don’t know where else I could go with that answer
except to say that it seems to me that the proper calculation of what the compensatory
judgment was is nineteen five, plus 700,000 from the state court judgment which is what
comes to 20.3, and the amount of punitives. The other factor in the ratio would be whatever
punitive damage amount is appropriate, will constitute that ratio. Again, that’s not binding,
And it doesn’t, in my view, lead to an absurd result in this incident. It takes account, as did
the state and federal officials, of the amelioration brought about by the efforts of the company

in spending $2 billion.
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JUDGE SCHROEDER: In other words, we take into account what the company has
done in preventing more damage in reducing the amount that these plaintiffs should be
regarded as needing to compensate them for that -- their harm?

MR. DELLINGER: I would not see it as reduction. I would see it as you start with
the compensatory judgment, which was $19.5 million.

JUDGE SCHROEDER: Yeah, I guess that takes into account all this --

MR. DELLINGER: Yeah.

JUDGE SCHROEDER: -- mitigating --

MR. DELLINGER: Yeah, and they would have you add to that --

JUDGE SCHROEDER: Well, I'm asking you to look at it the other way. Can’t you
also argue that you’re asking that we take away all these things and that in State Farm they
were saying no, you look at what was the harm suffered by these plaintiffs. You don’t look at
what was suffered by other plaintiffs that may be compensable in other suits, but you look at
these plaintiffs in this suit and what harm they --

MR. DELLINGER: Yes, I understand that. And for purposes of harm --

JUDGE SCHROEDER: Yep.

MR. DELLINGER: -- for purposes of harm, for the ratio you look at that. Now, the
other guide -- the other guidepost it seems to me the civil penalty, the -- in our view the
potential fine was $28 million. They started at 80 but they realized it doesn’t take account of
the clean-up which reduces it to $64 million. At -- you know, in our brief we set out, starting
at page 44, why we think that’s $28 million, but the debate is really between $28 million and
$64 million. And we’ve never had a better guide on criminal penalties in any punitive damage
case I look at because the governments actually went through and resolved that issue and
decided that it should not be $150 million but $25 million in account of all the activity. So

those are both relevant data. And when you look at -- and the reason is, of course, that when
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10

you look at reprehensibility, when you ask whether this should be an exception to the
statement in State Farm that one-to-one is the appropriate ratio in cases of substantial
compensatories, this has to be the case with the size of the compensatories and the absence of
reprehensibility since this was -- this accident was an accident.

JUDGE KLEINFELD: Counsel, I wonder if your colloquy with Judge Schroeder is
mixing two issues together that need to be separated. When we said, held, according to
Baines v. Arco it was holding (?-inaudible) in our previous decision in this case that the
amount that a defendant voluntarily pays before judgment should generally not be used as part
of the numerator. That holding was in the context of analyzing the ratio.

MR. DELLINGER: Yes,. ..

JUDGE KLEINFELD: However, as I understand the thrust of Judge Schroeder’s
inquiries to you, they go not only to ratio, but to reprehensibility. We did not suggest in the
reprehensibility analysis that that $300 million of harm should not be considered, so what 'm
thinking 1s that the proper analysis is in terms of considering how reprehensible the conduct is,
look at the money that was voluntarily paid after the harm was done; in terms of the ratio
don’t. Am I getting that right?

MR. DELLINGER: Yes, I do think we should separate those out and with respect to
reprehensibility, the early payments has been recognized by this court’s opinion and by the
officials should reduce at least, or mitigate, any reprehensibility. But, if you look at
reprehensibility itself what you see is what this court said that there was no violence, there
was no intentional spilling, no trickery, that all goes . . . what is missing from this case . . .

JUDGE SCHROEDER: How does what they do later, to pay claims to reduce their
compensatory damages, how does that affect the reprehensibility of the original conduct?

MR. DELLINGER: It doesn’t - It cannot affect the reprehensibility of the original

conduct but it can overall assessing what is necessary for punishment or deterrents.
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JUDGE KLEINFELD: [interposing] that’s where I am hanging . . .

MR. DELLINGER: But, let’s look at the original . . .

JUDGE KLEINFELD: That’s where I am hanging up too . . . I don’t see how it
mitigates reprehensibility. It seems to me it affects the ratio only. I mean, suppose, to take a

hypothetical case, you had a company that engaged in a practice that was dangerous to its

11

workers, and it knew perfectly well that from time-to-time there would be accidents that killed

workers, so whenever one of them was killed, the company went to the widow, gave her $25
million, and it kept a lot of the widows quiet. It’s reprehensible as can be, even if the ratio
was reduced.

MR. DELLINGER: Yes, I fully understand that and that’s why I want to, if I may,

address reprehensibility directly.

JUDGE SCHROEDER: Yeah, it seems to me, let me just give you where I am coming

from and then we will give the other side equal time. But, it seems to me that the . . . what
they pay out in cleanup and early claims does reduce their compensatory liability, but I don’t
see why you should . . . so that we get compensation . . . that the compensatory damages are
reduced, but [ don’t see why we have to use that . . . as the - the reduced figure as the
numerator figure for the ratio. Because State Farm says you look at what happened to these
plaintiffs by the conduct, the original conduct, not the, not all - everything they do after the
conduct to mitigate compensatory damages.

MR. DELLINGER: Let me respond to that and just briefly address reprehensibility
itself, which is . . . I read State Farm to say you exclude from consideration harm done to
other people who are not plaintiffs before you.

JUDGE SCHROEDER: Um huh.
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